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Transgender is an umbrella term for persons whose gender 
identity, gender expression, or behaviour does not conform 
to that typically associated with the sex to which they were 
assigned at birth.     

The recent introduction of Gender recognition legislation has 
provided a formal process enabling transgender people to 
achieve full legal recognition of their preferred gender.  The 
Gender Recognition Act 2015 provides that a person over the 
age of 18 can apply for a Gender Recognition Certificate to 
the Department of Social Protection in order to have their 
preferred gender recognised by the State.   

The application form requires the applicant to solemnly and 
sincerely declare that the person has

(i) a settled and solemn intention to live in the preferred 
gender for the rest of their life, 

(ii) that they understand the consequences of the application, 
and 

(iii) that they make the application of their own free will.   

There is no requirement for a medical certificate but the 
declaration of identity must be witnessed by a Solicitor or 
Commissioner for Oaths. 

Recognising Gender 
within the Health Service 

Tips for HSE
1. Once a Gender Recognition Certificate is issued, the gender 

of the person named on the certificate becomes for all 
purposes the preferred gender from that date forward.  
Accordingly, if the preferred gender is the male gender the 
person’s sex becomes that of a man, and if it is the female 
gender the person’s sex becomes that of a woman.

2. The HSE is required to accept the Gender Recognition 
Certificate as evidence of identity and gender. A service 
user should not be asked to provide evidence of identity 
or gender by way of deed poll or otherwise. 

3. The service user’s previous name and gender should not 
be deleted from the patient’s records.  Rather, pursuant 
to the Data Protection Acts, the person’s details should 
be updated to reflect the patient’s new name and gender.
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The importance of Charitable Companies 
having adequate corporate governance 
is extremely important, but even more 
so given the recent changes to Company 
Legislation. 

Changes from the Companies Act 2014

The Companies Act 2014 established 
a new form of a company called a 
Company Limited by Guarantee or CLG.  
The existing form of company limited by 
guarantee converted on 1st June 2015 
into a Company Limited by Guarantee 
and this is the form of Company usually 
chosen by Charities.  The Company may 
within the transition period change 
its name to the new suffix CLG and if 
it doesn’t the Company Registration 
Office will issue a new Certificate of 
Incorporation on 30th November 2016.

Therefore it is incumbent on all Boards 
of Charities to review their existing 
Memorandum and Articles of Association 
and check for inconsistencies with the 
mandatory provisions of the 2014 Act.  
If changes are required to be compliant 
with the 2014 Act, then the approval of 
the Revenue Commissioners will need 
to be obtained if the Company has 
charitable status.

Section 225 of the Companies Act 2014 
introduces a new requirement for 
Directors Compliance Statement to be 
prepared.  This obligation applies to 
CLGs where both the balance sheet is 
greater than €12.5 million and turnover 
is greater than €25 million. 

The Compliance Statement is effectively 
confirmation from the Directors that 
they have:

•	Drawn	 up	 a	 Compliance	 Policy	
Statement as to compliance by the 
Company with Company Law and Tax 
Law.

•	Put	in	place	appropriate	arrangements	
or structures designed to secure 
material compliance with that Law.

•	Conducted	 a	 review	 during	 the	
Financial Year of those arrangements 
and structures and found them to be 
appropriate.

Duties of Directors under the 2014 Act

Part 5 of the 2014 Act for the first time 
clearly sets out in legislation the current 
Common Law and Equitable Principles 
regarding Directors duties which will 
ensure greater clarity for Directors.

The duties as set out in this part of 
the Companies Act can be broadly 
broken down into Fiduciary Duties 
(previously developed and detailed by 
means of Case Law) and General Duties, 
recognising certain Common Law Duties 
also including and expanding upon 
existing Statutory Duties.

General Duties

The general duties which Directors owe 
to the Company in a performance of 
their role includes:-

•	To	act	in	compliance	with	legislation.

•	To	act	 in	the	interest	of	Shareholders	
and Employees.

•	To	prepare	a	Compliance	Statement	if	
required.

•	To	appoint	a	suitably	qualified	Company	
Secretary.

•	To	 disclose	 any	 interest	 in	 contracts	
made by the Company.

•	Where	 there	 is	 a	 breach	 of	 duty,	
liability to account and indemnify for 
the breach.

Fiduciary Duties of Directors

The fiduciary duties of Directors are set 
out in Section 228 of the Act and are:

•	To	act	in	good	faith.

•	To	act	responsibly	and	honestly.

•	To	act	within	powers.

•	Not	 to	 use	 the	 Company’s	 property	
information or opportunities for his 
own or for anyone else’s benefit.

•	To	use	independent	judgment	and	not	
restrict his or her power to exercise 
this	independent	judgment.

•	To	avoid	conflicts	of	interest.

•	To	 make	 decisions	 using	 all	 due	
care, skill and diligence (this is a 
quasi-objective	 standard	 by	 which	 a	
Director	should	be	judged).

•	To	 have	 regard	 to	 Shareholder’s	
interests.

Breach of Duties

The codification and classification of 
Company Law offences provides more 
clarity to Directors and removes any 
previous ambiguity surrounding their 
roles.		Where	an	Officer	of	the	Company	
is shown to have acted honestly and 
reasonably the Court may grant relief to 
that Officer.  

Directors Duties and Responsibilities 
for Charitable Companies 
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The Charities Act 2009

The Charities Regulatory Authority 
was formerly established on 16th 
October 2014 on foot of the Charities 
Act 2009.  It is the Charities Regulatory 
Authority (CRA) that has responsibility 
for the registration and regulation of 
Charities in Ireland and not the Revenue 
Commissioners.  However, it will be 
incumbent on Directors of Charitable 
Companies to ensure compliance with 
the Revenue Commissioners’ Rules 
where the Company has charitable 
status from the Revenue Commissioners 
and also to ensure compliance with the 
Regulations which will concern the CRA.

Some important points for 
Directors from the Charities Act 2009

•	 If	 any	 offence	 is	 committed	 by	
a Company with the consent or 
connivance of a Director or Manager 
then that Director or Manager can be 
found guilty of the same offence.

•	 There	is	a	duty	to	register	as	a	Charity	
and it is an offence to hold a Company 
out as a Charity without registering it 
as a charity.

•	 There	is	a	duty	to	keep	proper	books	
of account and it is an offence if 
proper books of account are not kept.

•	 There	is	a	duty	to	file	an	Annual	Return	
with the Company Registration’s 
Office and also with the CRA.

•	 There	 is	a	duty	 to	 report	a	potential	
theft or fraud to the CRA and it is an 
offence if this potential theft or fraud 
is not reported.

•	 The	 CRA	 has	 extensive	 powers	 to	
conduct investigations and has power 
to direct handing over of certain 
documents.  There is provision in the 
Act for entry and search of premises 
by the CRA.

10 things to know about writing 
Medico-Legal reports 
 1.  Do not prepare a report without a 

patient’s consent.

 2. Be clear on the extent of the consent.  
For example, a patient may consent 
to the inclusion of information about 
a broken bone but may not consent 
to the disclosure of any psychiatric 
information.  Failure to obtain full 
and proper consent may expose you 
to a Medical Council complaint or 
action for breach of confidentiality. 

 3.	 Where	 the	 report	 relates	 to	 the	
patient’s current state of health, an 
up to date examination should be 
carried out if appropriate.

 4. Reports should be factual and strict 
accuracy must be observed.

 5. Medico-legal reports should be 
provided promptly to ensure that 
the patient does not suffer any 
disadvantage.  Failure to provide a 
report promptly could result in a 
complaint to the Medical Council. 

 6. If you provide a medico-legal report 
to a patient, you may be called to 
give evidence in Court.

  7. A medico-legal report should, among 
other things, set out the following 
basic information: 

a. The date of birth of the Plaintiff; 

b. The occupation of the Plaintiff 
(setting out where necessary or 
desirable the nature of it); 

c. A brief history of the accident, 
including the date of the accident; 

d. Details of the doctor’s findings on 
examination; 

e. The nature of the treatment 
received by the Plaintiff for those 
injuries;	

f. The results of any X-rays, 
blood tests or other relevant 
examinations or investigations; 

g. Details of the Plaintiff’s complaint 
at the date of the examination; 

h. Details of all relevant pre and 
post accident history; 

i. An opinion as to the then 
condition of the Plaintiff; 

j.	 The	 prognosis	 (including	 the	
likely duration of any symptoms 
and any additional treatment 
recommended and the likely 
effects on the patient’s working 
capacity); 

k. Details of other doctors to whom 
the Plaintiff has been referred.

 8. You are entitled to request a 
professional fee for providing a 
report.  If at all possible, the fee 
should be agreed in advance and 
must not be based on the outcome 
of any litigation.

 9. If asked to prepare a report for a 
third party, for example an employer 
or insurance company, you should 
explain to the patient that you have 
a duty to the third party as well as to 
the patient and relevant information 
cannot be excluded from the report.  
You should be satisfied that the 
patient understands the scope and 
purpose of the examination and 
obtain their full consent.

10. If a party other than the patient’s 
solicitor seeks your attendance in 
Court, you should insist upon service 
of a Subpoena or Summons to 
Witness.		You	should	not	discuss	the	
patient with any third party without 
the patient’s consent.
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What is the Memorandum?  
The Memorandum of Understanding 
between the DPP and the HSE was 
signed by both bodies on 23 April 2013 
and is intended to direct practice in 
issues arising where the DPP, or any 
person acting on behalf of the DPP, 
seeks disclosure of files held by the HSE 
within a criminal investigation or where 
a prosecution is considered.

The agreements contained within 
the Memorandum of Understanding 
between the DPP and HSE provide 
a compromise between the duties 
required of each of the respective 
bodies. The DPP on the one hand has 
a duty in law to disclose to the defence 
in a criminal matter and the HSE has a 
clear duty of confidentiality to service 
users and to hold information safely and 
securely.

Stated Purpose 

The stated purpose of the Memorandum 
is that it is “intended to assist the HSE 
and the DPP to balance the duty of 
the HSE to protect the confidentiality 
of the information it holds with the 
duty of the DPP to access material 
relevant to criminal proceedings. [It] is a 
guidance document intended to reflect 
a shared understanding and to promote 
consistency of practice between the HSE 
and the DPP, in relation to the secure 
disclosure of material under certain 
conditions for specific purposes.”

The process of disclosure should be 
conducted with efficiency and sufficient 
speed to ensure fairness, transparency 
and a smooth process of the sharing of 
information whilst taking full cognisance 
of the sensitivities in each case where 
material is sought, and the need to 
protect confidentiality. 

Role of the DPP 

The DPP has a duty in law to disclose to 
the defence in a criminal matter, where 
possible, any material in its possession 
having the character of relevant 

evidence irrespective of whether the 
prosecution intends to adduce/ rely 
on such evidence. However, material 
beyond the Prosecution’s control or 
which is irrelevant or privileged will 
not generally fall to be disclosed. The 
information can take many forms and 
could include content of phone calls or 
e-messgaes, emails or letters/ faxes; 
medical reports, and counselling notes. 
The key consideration is the nature of 
the information, regardless of format. 
Where	there	is	a	dispute,	it	is	a	matter	
for the Court, and not the prosecution, 
to determine the question.

Role of the HSE 

The HSE may hold relevant material 
in the form of reports concerning the 
provision of medical treatment, the care 
of an individual or other service reports 
within a therapeutic or welfare matter 
with a client of the HSE.  

Any person acting on behalf of the DPP, 
including the CPS, local State Solicitor, 
prosecution counsel or member of An 
Garda Siochana may request the HSE to 
produce any material in its possession or 
procurement which is or may be relevant 
to an investigation being undertaken 
by the Gardai or a prosecution being 
considered by the office of the DPP. The 
individual seeking disclosure should 
notify the designated officer within 
the HSE of that request at the earliest 
opportunity to allow the material to be 
collated and identified. The designated 
officer will notify the OLS.  

Request must be Specific 

Records sought by the DPP may be 
specifically in relation to a particular 
engagement with the HSE, such as the 
attendance at a service and the reports 
arising from that engagement with the 
HSE, or information that relates to the 
person generally, e.g. mental/physical 
health records and reports. Any request 
for disclosure must be specific and 
cannot form a ‘fishing exercise’.   

Consent 

The consent to the 
disclosure of personal 
information should be 
sought from the individual whose 
information is to be disclosed, for 
example the client of a counselling 
service. Capacity to consent must 
be considered and consent must be 
informed, given freely and given by an 
individual deemed competent. They 
must be informed of the reasons for the 
request, and the process of disclosure 
must be fully explained so that the 
person whose consent is sought is fully 
aware of the process involved, to whom 
the material will be provided and the 
conditions for disclosure. 

When	the	patient	or	client	consents	to	full	
disclosure, then the HSE follow the steps 
contained within the Memorandum. It is 
not a matter for the HSE to determine 
whether the information is relevant 
information.  The files are sent to HSE 
solicitors for redaction.  

Opportunity to Review 

The service user should have the 
opportunity to review the information 
which	 is	 the	 subject	 of	 the	 request,	
accompanied by a supporter of their 
choice, and so again in the example of 
counselling notes, the person may be 
requested to meet with their counsellor 
to go through the counselling notes. 
In the event that the person gives 
a partial consent to the release of 
information, ie, where they agree 
certain information may be disclosed 
whilst other information may not, the 
HSE will provide a written form to the 
prosecution listing those parts of the 
information where they either give or 
withhold consent to disclose. 

Memorandum of Understanding 
between the HSE and DPP
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Lost, Missing or 

Destroyed documents 

Where	 the	 information	
requested is no longer in the 
possession of the HSE, the HSE will 
notify the DPP accordingly and provide 
details as to why the material is no 
longer in its possession and the identity 
of the person now in possession of the 
information, where applicable.

Refusal to disclose by service user 

In the event that consent is not 
forthcoming to any disclosure the HSE 
will notify the DPP that the material will 
not be released and the reason for this. 
It is then a matter for the DPP to take 
such steps as necessary if disclosure is 
required in their view. 

Grounds for refusal or partial consent 
to disclosure by HSE 

The HSE reserves the right not to 
disclose:

1. Matters of legal professional privilege

2. Identity or material capable of 
identifying an informant

3. Information relating to and which may 
identify	parties/	children	not	subject	
to or in any manner related to the 
subject	of	the	proceedings.	

Where	 this	 information	 exists	 on	 the	
face of the information, the HSE will 
redact the information so as to exclude 
it. 

In the case of exemptions at 2 and 3, 
above, the HSE will provide full reasons 
for the redactions. In the event of dispute 
concerning redaction, it is a matter 
for	 the	 court	 to	 adjudicate	 whether	
the redactions be upheld and to that 
end a copy of the original un-redacted 
information will be produced in those 
circumstances.

Solicitors will engage with the 
requesting prosecutor to secure an 
undertaking as to the provision of the 
information and conditions of same, 
prior to its release. Once the material 
is provided, the DPP will then require 
the defence team to undertake that the 
information is retained in the custody 
of the defence solicitor and/ or counsel 
at all times and is not released to the 
accused. Further, that it will only be 
copied and used as necessary by the 
solicitor and counsel for the accused 
for the purposes of trial and will only be 
accessed by the accused or any defence 
witness under the supervision of the 
appropriate solicitor and/or counsel. 
No	accused	nor	witness	is	permitted	to	
take copies of the information into their 
own possession, unless by order of the 
court and on proper notice to the HSE 
and the person whose information has 
been disclosed.

Once the records are released 

At the conclusion of the legal 
proceedings the disclosed information 
is to be recovered from all recipients 
and returned to the DPP for secure 
archive storage and is not to be used for 
any other criminal proceedings. 

In the event that an accused is not 
represented but requests disclosure 
of material, the DPP will apply to the 
court for directions on the method of 
disclosure and the safeguards which 
should apply.
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We the people
CKT’s social section

We are delighted to announce the appointment of two 
new Partners to our Corporate and Healthcare practices. 
Despite the challenging economic climate over the past decade in Ireland, the 
practice has experienced continuous growth across our Cork and Dublin offices.

The appointment of new partners, Alison Kelleher and Hilda O’Keeffe, comes as 
our Dublin office looks to relocate to larger offices in Ormond Quay later in 2017, 
having opened new offices on George’s Quay, Cork in March 2016.

Alison Kelleher has been promoted to Partner in the Healthcare Department. 
Having	joined	CKT	in	2015,	she	previously	practiced	in	Dublin	and	London	with	
leading	firm	Weightmans	LLP.	Alison	is	a	CEDR	Accredited	Mediator,	with	extensive	
experience in resolving complex health and social care disputes on behalf of 
leading indemnifiers and public bodies.

Hilda	O’Keeffe	has	joined	the	firm	as	Partner,	having	previously	held	the	position	
of University Solicitor with University College Cork.  Hilda managed the team of 
legal advisors to the University for eight years. She provided strategic advice 
and practical legal solutions on commercial, corporate, intellectual property and 
collaborative	projects	involving	State	and	multinational	partners,	in	addition	to	
litigation and administrative law matters. Hilda brings a wealth of experience 
having previously worked in a large commercial practice in Dublin. 

Left to Right: 
Hilda O’Keeffe, Alison Kelleher

Emily Sexton

Emily Sexton has joined the 
firm’s Healthcare Team.  

Emily practices primarily in the 
defence of clinical negligence 
proceedings,  employer liability 
claims and public liability claims.  
Emily also advises employers 
in both the public and private 
sector in relation to employment 
matters to include legislative 
obligations and dealing with 
employment hearings.  Prior to 
joining	 CKT,	 Emily	 practised	 as	
a Dispute Resolution Solicitor 
with a number of well-known 
firms managing a variety of 
cases including professional 
negligence matters, employment 
law, commercial litigation, 
contract disputes and land 
disputes.



HEALTH LAW INSIDER Comyn Kelleher Tobin 7

The Purpose of a Dignity at Work Policy 

The	 HSE	 Dignity	 at	 Work	 Policy	 seeks	 to	 promote	 dignity	
and respect for workers within the HSE and it also details 
the policies and procedures for dealing with complaints of 
bullying, harassment and sexual harassment.  

Advice for Managers and Supervisors

It is very important for managers and supervisors to be aware 
of	the	HSE	Dignity	at	Work	Policy	and	to	recognise	their	role	
in implementing this policy and dealing appropriately and 
effectively with any complaints of bullying or harassment 
so as to avoid possible legal claims by employees seeking 
compensation for bullying/harassment.

Managers and Supervisors - Key things to remember 

-	 Ensure	 that	 the	 Dignity	 at	Work	 Policy	 is	 brought	 to	 the	
attention of and explained to all employees as part of their 
induction.

- Promote awareness of the Policy amongst employees on 
an ongoing basis.  Managers and supervisors should make 
clear that all employees have a duty to prevent bullying and 
harassment.

- Monitor the behaviour of employees to ensure compliance 
with	the	Dignity	at	Work	Policy.		Managers	and	supervisors	
should be vigilant for signs of bullying and harassment and 
take action at an early stage to prevent serious problems 
arising at a later stage.  Some key indicators of bullying/
harassment may include high turnover of staff in a 
particular department, high absenteeism or poor morale.  
Managers and supervisors should be conscious that new 
employees can often be seen as easier targets for bullies 
than long-term employees.

-	 Ensure	that	any	complaints	in	the	context	of	Dignity	at	Work	
are taken seriously and dealt with in a sensitive manner so 
as to minimise the distress of the employee who raises the 
complaint. 

- Managers and supervisors should respond promptly and 
discreetly to requests from employees to intervene and, 
where applicable, complaints should be referred without 
delay to the appropriate person. 

- If possible and appropriate, an attempt should be made to 
try to resolve the matter informally.

- Ensure that an employee is not victimised for making a 
complaint of bullying or harassment in good faith.

- It is also important to remember that fair procedures 
must be afforded to the person accused of contravening 
the	Dignity	 at	Work	 Policy	 (the	 alleged	perpetrator).	 	 	 In	
particular, if a formal investigation commences the alleged 
perpetrator must be made aware of the allegations against 
him/her, they must be given the opportunity to respond to 
the allegations, and the investigation must be carried out 
in an impartial and unbiased manner.

- Managers and supervisors should keep a written record of 
all complaints and how these were resolved.

 The HSE procedures for dealing with bullying, harassment 
or sexual harassment complaints are set out very 
comprehensively	 in	 the	HSE	Dignity	at	Work	Policy	which	
can be found here     http://bit.ly/2nK3B6w

Dignity at Work 
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